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I. PURPOSE

Although America experienced a significant drop in violent crime
during the 1990’s, the number of reported hate crimes has grown
by almost 90 percent over the past decade. From 19912000, accord-
ing to FBI statistics, there were over 73,000 reported hate crimes
in the United States.! That equals an average of 20 hate crimes
per day for 10 years straight.

Recent hate-motivated killings in Virginia, Texas, Wyoming,
California, Illinois, and Indiana have demonstrated the destructive
and devastating impact the crimes have on individual victims and
entire communities. Since September 11, 2001, the Department of
Justice has been involved in investigating over 350 incidents of po-
tential hate-motivated violence against Arab-Americans, Muslims,
and Sikhs. However, to date the Department has only brought hate
crime indictments in 3 cases. Too often and for too long, the Fed-
eral Government has been forced to stand on the sidelines in the
fight against these senseless acts of hate and violence because of
the limits in existing law.

Senate bill 625, the Local Law Enforcement Enhancement Act of
2001 (“Hate Crimes Act”) is intended to address two serious defi-
ciencies in the principal Federal hate crimes statute, 18 U.S.C. 245.
Enacted in 1968, the existing Federal statute prohibits a limited
set of hate crimes committed on the basis of race, color, religion,
or national origin. The two deficiencies are as follows: (1) the exist-
ing statute requires the Government not only to prove that the de-
fendant committed an offense because of the victim’s race, color, re-
ligion, or national origin, but also because of the victim’s participa-
tion in one of six narrowly defined, “federally protected activities;”
and (2) the existing statute provides no coverage whatsoever for
violent hate crimes committed because of bias based on the victim’s
sexual orientation, gender, or disability. Together, these defi-
ciencies limit the Federal Government’s ability to work with State
and local law enforcement agencies in the investigation and pros-
ecution of many of the most heinous hate crimes. In some cases,
the deficiencies entirely preclude the vindication of the Federal in-
terest in fighting bias-motivated violence.

The hate crimes bill amends title 18 of the United States Code
and creates a new section 249 to address the jurisdictional limita-
tions under existing law. In particular, section 249 establishes two
criminal prohibitions entitled “hate crime acts.” In cases involving
racial, religious, or ethnic violence, the new section 249(a)(1) pro-
hibits the intentional infliction of bodily injury without regard to
the victim’s participation in one of the six specifically enumerated
“federally protected activities.” In cases involving violent crimes
motivated by hatred based on the victim’s actual or perceived sex-
ual orientation, gender, or disability, the new section 249(a)(2) pro-
hibits the intentional infliction of bodily injury whenever the inci-
dent has a nexus, as defined in the bill, to interstate commerce.
The reasons for the discrepancy between (a)(1) and (a)(2) are dis-
cussed in part IV of the report. These amendments to title 18 of
the U.S. Code will permit the Federal Government to work in part-
nership with State and local officials in the investigation and pros-

1Reported hate crimes incidents by year: 1991 (4,558); 1992 (6,623); 1993 (7,587); 1994
(5, 932) 1995 (7,947); 1996 (8,759); 1997 (8,049); 1998 (7,755); 1999 (7,876); 2000 (8, 063).
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ecution of cases that implicate the significant Federal interest in
eradicating hate-based violence.

It is important to emphasize Congress’ expectation that State
and local law enforcement agencies will continue to play the prin-
cipal role in the investigation and prosecution of all types of hate
crimes, including gender-based crimes and others for which Federal
jurisdiction has been created by this bill. Concurrent Federal juris-
diction is necessary in the hate crimes context to permit joint
State-Federal investigations and to authorize Federal prosecutions
in limited circumstances—for example, where the State lacks juris-
diction or declines to assume jurisdiction, where the State requests
that the Federal Government assume jurisdiction, or where actions
by State and local law enforcement officials have left demonstra-
tively unvindicated the Federal interest in eradicating bias-moti-
vated violence.

II. PRE-EXISTING LAW AND THE NEED FOR EXPANDED JURISDICTION

1. The “Federally Protected Activity” requirement of 18 U.S.C.
245(b)(2)

18 U.S.C. 245(b) has been the principal Federal hate crimes stat-
ute since its enactment in 1968. It prohibits the use of force, or
threat of force, to injure, intimidate, or interfere with (or to at-
tempt to injure, intimidate, or interfere with) “any person because
of his race, color, religion or national origin” and because of his and
her participation in any of six “federally protected activities” spe-
cifically enumerated in the statute.

The six enumerated “federally protected activities” are: (A) en-
rolling in or attending a public school or public college; (B) partici-
pating in or enjoying a service, program, facility or activity pro-
vided or administered by any State or local government; (C) apply-
ing for or enjoying employment; (D) serving in a State court as a
grand or petit juror; (E) traveling in or using a facility of interstate
commerce; and (F) enjoying the goods or services of certain places
of public accommodation.

Federal jurisdiction exists under 18 U.S.C. 245(b)(2) only if a
crime motivated by racial, ethnic, or religious hatred has been com-
mitted with the intent to interfere with the victim’s participation
in one or more of the six federally protected activities. Even in the
most blatant cases of racial, ethnic, or religious violence, no Fed-
eral jurisdiction exists under this section unless the federally pro-
tected activity requirement is satisfied. This unnecessary intent re-
quirement has limited the ability of Federal law enforcement offi-
cials to work with State and local officials in the investigation and
prosecution of many incidents of brutal, hate-motivated violence
and has led to acquittals in several of the cases in which the De-
partment of Justice has determined a need to assert Federal juris-
diction.

The most important benefit of concurrent State and Federal
criminal jurisdiction is the ability of State and Federal law enforce-
ment officials to work together as partners in the investigation and
prosecution of serious crimes. When Federal jurisdiction has ex-
isted in the limited hate crimes contexts authorized by 18 U.S.C.
245(b), the Federal Government’s resources, forensic expertise, and
experience in the identification and proof of hate-based motivations
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has often provided an invaluable investigative complement to the
familiarity of local investigators with the local community and its
people and customs. It is by working together cooperatively that
State and Federal law enforcement officials stand the best chance
of bringing the perpetrators of hate crimes swiftly to justice.

The investigation conducted into the death of James Byrd in Jas-
per County, TX, is an excellent example of the benefits of an effec-
tive State-Federal hate crimes investigative partnership. From the
time of the first reports of Mr. Byrd’s death, the FBI collaborated
with local officials in an investigation that led to the prompt arrest
and indictment of three men on State capital murder charges. The
resources, forensic expertise, and civil rights experience of the FBI
and the Department of Justice provided assistance of great value
to local law enforcement officials.

It is also useful in this regard to consider the work of the Na-
tional Church Arson Task Force, which operates pursuant to juris-
diction granted by 18 U.S.C. 247 and other Federal criminal stat-
utes that have no jurisdictional limitations analogous to the “feder-
ally protected activity” requirement of 18 U.S.C. 245(b)(2). Created
in mid-1996 to address a rash of church fires across the country,
the task force’s Federal prosecutors and investigators from ATF
and the FBI collaborated with State and local officials in the inves-
tigation of every church arson that had occurred since January 1,
1995. The results of these State-Federal partnerships were extraor-
dinary. Thirty-four percent of the joint State-Federal church arson
investigations conducted during the 2-year life of the task force re-
sulted in arrests of one or more suspects on State or Federal
charges. The task force’s 34 percent arrest rate was more than dou-
ble the normal 16-percent rate of arrest in all arson cases nation-
wide, most of which are investigated by local officials without Fed-
eral assistance. More than 80 percent of the suspects arrested in
joint State-Federal church arson investigations during the life of
the task Force were prosecuted in State court under State law.

Congress anticipates that the State-Federal partnerships author-
ized by the hate crimes act will result in an increase in the number
of hate crimes solved by arrests and successful prosecutions analo-
gous to that achieved through joint State-Federal investigations in
the church arson context. Congress also anticipates that a large
majority of hate crimes prosecutions will continue to be brought in
State court under State law.

Congress recognizes, however, that in some circumstances the
Federal Government must go beyond its usual role as the inves-
tigative partner of State and local law enforcement officials and
bring Federal criminal civil rights charges. Where State and local
prosecutors fail to bring appropriate State charges, or where State
law or procedure is inadequate to vindicate the Federal interest in
prosecuting hate crimes, it is imperative that the Federal Govern-
ment be able to step in and bring effective Federal prosecutions.
Unfortunately, the double-intent requirement of 18 U.S.C. 245(b)(2)
has precluded the Department of Justice from performing its prop-
er backstop role with regard to a number of heinous hate crimes.

As Deputy Attorney General Eric Holder testified before the Sen-
ate Committee on the Judiciary, the Department of Justice brought
Federal hate crimes prosecutions under 18 U.S.C. 245(b)(2) in each
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of the following cases. In each case, Federal prosecutors lost at trial
due to the statute’s “federally protected activity” requirement.

In 1994, a Federal jury in Fort Worth, TX, acquitted three white
supremacists of Federal criminal civil rights charges arising from
unprovoked assaults upon African-Americans, including one inci-
dent in which the defendants knocked a man unconscious as he
stood near a bus stop. Some of the jurors revealed after the trial
that although the assaults were clearly motivated by racial animus,
there was no apparent intent to deprive the victims of the right to
participate in any “federally protected activity.” The Government’s
proof that the defendants went out looking for African-Americans
to assault was insufficient to satisfy the requirements of 18 U.S.C.
245(b)(2).

In 1982, two white men chased a man of Asian descent from a
nightclub in Detroit and beat him to death. The Department of
Justice prosecuted the two perpetrators under 18 U.S.C. 245(b)(2),
but both were acquitted despite substantial evidence to establish
their animus based on the victim’s national origin. Although the
Department has no direct evidence of the basis for the jurors’ deci-
sion, it appears that the Government’s need to prove the defend-
ants’ intent to interfere with the victim’s exercise of a federally pro-
tected right—the use of a place of public accommodation—was the
weak link in the prosecution.

In 1980, a notorious serial murderer and white supremacist shot
and wounded an African-American civil rights leader as the civil
rights leader walked from a car toward his room in a motel in Ft.
Wayne, IN. The Department of Justice prosecuted the shooter
under 18 U.S.C. 245(b)(2), alleging that he committed the shooting
because of the victim’s race and because of the victim’s participa-
tion in a federally protected activity, i.e. the use of a place of public
accommodation. The jury found the defendant not guilty. Several
jurors later advised the press that although they were persuaded
that the defendant committed the shooting because of the victim’s
race, they did not believe that he also did so because of the victim’s
use of the motel.

In each of these examples, one or more persons committed a hei-
nous act of violence clearly motivated by the race, color, religion,
or national origin of the victim. In each instance, local prosecutors
failed to bring State criminal charges. Yet in each case, the extra
intent requirement of 18 U.S.C. 245(b)(2)—that a hate crime be
committed because of the victim’s participation in one of the feder-
ally protected activities specifically enumerated in the statute—
prevented the Department of Justice from vindicating the Federal
interest in the punishment and deterrence of hate-based violence.

The “federally protected activity” requirement of 18 U.S.C.
245(b)(2) has led to truly bizarre results. Federal jurisdiction is
likely to be upheld under this section when a racially motivated as-
sault occurs on a public sidewalk, but not if the same incident oc-
curs in a private parking lot across the street. Similarly, the Fed-
eral Government’s jurisdiction to respond to a racially motivated
attack that occurs in front of a convenience store may depend on
whether or not the convenience store has a video game inside. The
presence of a video game would likely qualify the store as a “place
# % % of entertainment” within the meaning of 18 U.S.C.
245(b)(2)(F). Congress has determined that the Federal Govern-
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ment’s authority to participate in State-Federal investigative part-
nerships, and to step in and play a backstop role when necessary,
should not hinge upon such unnecessary, anachronistic distinc-
tions.

2. Violent hate crimes based on sexual orientation, gender, or dis-
ability
The existing Federal hate crimes law does not prohibit hate
crimes committed because of bias based on the victim’s actual or
perceived sexual orientation, gender, or disability.

a. Sexual orientation

Statistics gathered by the Federal Government and private orga-
nizations indicate that a significant number of hate crimes based
on the sexual orientation of the victim are committed every year
in the United States. Specifically, data collected by the FBI pursu-
ant to the Hate Crimes Statistics Act indicate that from 1991
through 2000—the last year for which data exists—there have been
over 9,300 reported hate crimes based on sexual orientation. In
1991, the FBI reported 425 hate crimes based on sexual orienta-
tion. In 2000, that number had grown to 1,299, an increase of over
200 percent. And even these statistics may significantly understate
the number of hate crimes based on sexual orientation that actu-
ally are committed in this country.

Many victims of antilesbian, antigay, and antitransgender inci-
dents do not report the crimes to local law enforcement officials. In
fact, according to Austin, TX, police Commander Gary Olfers, hate
crimes are the “Number 1 under reported crime in the state.” Dal-
las Morning News, “Hate-crimes experts say statistics don’t tell
story: Many cases unreported; special law rarely used”, November
8, 1999. And “[d]espite under reporting, the trend in state statistics
shows that gays and lesbians are increasingly the targets of crime.”
Id.

The Southern Poverty Law Center’s Winter 2001 Intelligence Re-
port (The Hate Crime Statistics Act: Ten Years Later, The Num-
bers Don’t Add Up) found that “the real level of hate crimes—cur-
rently running at about 8,000 a year in FBI statistics—is probably
closer to 50,000.” For example, according to the Report, a study
funded by the Justice Department “estimated that almost 6,000
law enforcement agencies likely experienced at least one hate crime
that went unreported.”

Despite the prevalence of violent hate crimes committed on the
basis of sexual orientation, such crimes are not covered by 18
U.S.C. 245 unless there is some independent basis for Federal ju-
risdiction, such as race-based bias. Accordingly, the Federal Gov-
ernment has been without authority to work in partnership with
local law enforcement officials, or to bring Federal prosecutions,
when gay men or lesbians are the victims of murders or other vio-
lent assaults because of bias based on their sexual orientation.

The murder of Mathew Shepard in Laramie, WY, is a perfect ex-
ample of the limitations in pre-existing Federal law. Despite the
clear evidence that the murder of Mr. Shepard was motivated by
animus based on Mr. Shepard’s sexual orientation, the Federal
Government lacked jurisdiction under pre-existing law to act as a
full partner with State and local officials in the investigation of this



7

horrifying crime or, if necessary, to bring Federal hate crimes
charges. As a result, according to Commander David O’Malley—the
chief investigator in the Shepard murder case—“the Albany County
Sheriff’s office had to furlough five investigators because of soaring
costs” associated with handling the case without any financial or
investigatory support from the Federal Government. (Excerpts of
press statement by Commander David O’Malley, September 12,
2000).

In a November 11, 1999, letter to Speaker Dennis Hastert, Sher-
iff James Pond and detective Sergeant Robert DeBree of the Al-
bany County Sheriff's Department wrote: “We believe justice was
served in this case [Shepard], but not without cost. We have been
devastated financially, due to expenses incurred in bringing Mat-
thew’s killers to justice. For example, we had to lay off five law en-
forcement staff.”

The situation confronting the Albany County Sheriff’s office in
the Shepard case stands in stark contrast to what occurred in Jas-
per, TX, in the James Bryd, Jr., case. Because the murder of James
Byrd, Jr. was covered under the existing Federal hate crimes stat-
ute, the local law enforcement agency in Jasper received forensic
assistance and nearly $300,000 from the Federal Government to
help cover the costs associated with successfully prosecuting Mr.
Byrd’s killers.

b. Gender

Although acts of violence committed against women traditionally
have been viewed as “personal attacks” rather than as hate crimes,
Congress has come to understand that a significant number of
women are exposed to terror, brutality, serious injury, and even
death because of their gender. Indeed, Congress, through the enact-
ment of the Violence Against Women Act (VAWA) in 1994, has rec-
ognized that some violent assaults committed against women are
bias crimes rather than mere “random” attacks. The Senate Report
on VAWA, which created a Federal civil cause of action for victims
of gender-based hate crimes, stated:

The Violence Against Women Act aims to consider gen-
der-motivated bias crimes as seriously as other bias
crimes. Whether the attack is motivated by racial bias,
ethnic bias, or gender bias, the results are often the same.
The victims are reduced to symbols of hatred; they are cho-
sen not because of who they are as individuals but because
of their class status. The violence not only wounds phys-
ically, it degrades and terrorizes, instilling fear and inhib-
iting the lives of all those similarly situated. “Placing this
violence in the context of the civil rights laws recognizes
it for what it is—a hate crime.”

Senate Report No. 103-138 (1993) (quoting testimony of Prof. Burt
Neuborne).

The majority of States do not have statutes that specifically pro-
hibit gender-based or transgender-based hate crimes. Although all
50 states have statutes prohibiting rape and other crimes typically
committed against women, only 24, plus the District of Columbia,
have hate crimes statutes that include gender among the categories
of prohibited bias motives.
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The Committee has concluded that the Federal Government
should have jurisdiction, as set forth in the hate crimes act, to
work together with State and local law enforcement officials in the
investigation of violent gender-based and transgender-based hate
crimes and, where appropriate in rare circumstances, to bring Fed-
eral prosecutions aimed at vindicating the strong Federal interest
in combating the most heinous of these crimes of violence.

It is important to emphasize in this regard that the Hate Crimes
Act will not result in the federalization of all rapes, other sexual
assaults, or acts of domestic violence. Rather, as discussed below
in greater detail, Congress has drafted the bill to ensure that the
Federal Government’s investigations and prosecutions of gender-
based hate crimes will be strictly limited to those crimes that are
motivated by gender-based animus and, thus, implicate the great-
est Federal interest. The April 10, 2002, indictment of Darrell
David Rice by the Justice Department for the brutal murders of
Juliane Marie Williams and Laura S. Winans is a clear example of
such a crime.

As is the case with other categories of hate crimes, State and
local authorities will continue to prosecute virtually all gender-mo-
tivated hate crimes. One principal reason for this is that while
State and local prosecutors are required to prove only that the per-
petrator committed the act alleged in the indictment, Federal pros-
ecutors will be required to prove not only that the perpetrator com-
mitted the act alleged, but also that the perpetrator was motivated
by animus based on actual or perceived gender and that the crime
has a nexus to interstate commerce.

c. Disability

Congress has shown a consistent and durable commitment over
the past decade to the protection of persons with disabilities from
discrimination based on their disabilities. Beginning with the 1988
amendments to the Fair Housing Act, and culminating with the en-
actment of the Americans with Disabilities Act of 1990, Congress
has extended civil rights protections to persons with disabilities in
many traditional civil rights contexts. Currently, 24 States plus the
District of Columbia have hate crime statutes that cover disability.

Concerned about the problem of disability-based hate crimes,
Congress also amended the Hate Crimes Statistics Act in 1994 to
require the FBI to collect information about such hate-based inci-
dents from State and local law enforcement agencies.

Congress has determined that the Federal interest in being able
to work together with State and local officials in the investigation
and prosecution of hate crimes motivated by animus based on dis-
ability is sufficiently strong to warrant amendment of 18 U.S.C.
245, as set forth in the Hate Crimes Act, to include such crimes
when they result in bodily injury and when Federal prosecution is
consistent with the commerce clause.

III. THE LocAL LAW ENFORCEMENT ENHANCEMENT ACT OF 2001

The Local Law Enforcement Enhancement Act of 2001 creates a
three-tiered system for the Federal prosecution of hate crimes
under 18 U.S.C. 245, as follows:

First, the bill leaves 18 U.S.C. 245(b)(2) as is. As discussed
above, 18 U.S.C. 245(b)(2) prohibits the intentional interference, or
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attempted interference, with a person’s participation in one of six
specifically enumerated “federally protected activities” on the basis
of the person’s race, color, religion, or national origin. No showing
of bodily injury is required to prove a misdemeanor offense under
this section; to prove a felony, the Government must prove either
that bodily injury or death resulted or that the offense included the
use, attempted use, or threatened use of a dangerous weapon, ex-
plosives, or fire.

Second, the bill adds a new section to title 18 of the U.S. Code
to be codified at 18 U.S.C. 249—entitled “Hate crime acts.” In par-
ticular, section 249(a)(1) prohibits the intentional infliction of bod-
ily injury on the basis of race, color, religion, or national origin.
Unlike 18 U.S.C. 245(b)(2), this new provision does not require a
showing that the defendant committed the offense because of the
victim’s participation in a federally protected activity. However, an
offense under the new 18 U.S.C. 249(a)(1) will be prosecuted as a
felony only, and a showing either of bodily injury or death or of an
attempt to cause bodily injury or death through the use of fire, a
firearm, or an explosive device is required. Other attempts will not
constitute offenses under this section.

Third, the new section 18 U.S.C. 249(a)(2), prohibits the inten-
tional infliction of bodily injury or death (or an attempt to inflict
bodily injury or death through the use of fire, a firearm, or an ex-
plosive device) on the basis of religion, gender, sexual orientation,
or disability. Like 18 U.S.C. 245, this provision authorizes the pros-
ecution of felonies only and excludes most attempts, while omitting
the “federally protected activity” requirement of 18 U.S.C. 245.

Unlike 18 U.S.C. 245, however, this second new provision re-
quires proof that the defendant was motivated by hate based on
the actual or perceived sexual orientation, gender, or disability of
any person. In addition, this provision requires proof of a commerce
clause nexus as an element of the offense. Specifically, the Govern-
ment must prove:

» the conduct occurs during the course of, or as the result of, the
travel of the defendant or the victim—

(I) across a State line or national border; or
(IT) using a channel, facility, or instrumentality of inter-
state or foreign commerce;

* the defendant uses a channel, facility, or instrumentality of
interstate or foreign commerce in connection with the conduct;

e the defendant employs a firearm, explosive or incendiary de-
vice, or other weapon that has traveled in interstate or foreign
commerce; or

(I) interferes with commercial or other economic activity
in which the victim is engaged at the time of the conduct;
or

(IT) otherwise affects interstate or foreign commerce.

» the defendant or the victim travels in interstate or foreign
commerce, uses a facility or instrumentality of interstate or
foreign commerce, or engages in activity affecting interstate or
foreign commerce; or
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 the offense is in or affects interstate or foreign commerce.” See
18 U.S.C. 245(c)(2)(B).

Finally, for prosecutions under sections 249 (a)(1) and (a)(2), the
bill requires a certification by the Attorney General (or one of a few
other senior Department of Justice officials designated in the bill)
that:

* (1) he or she has reasonable cause to believe that the actual
or perceived race, color, religion, national origin, gender, sexual
orientation, or disability of any person was a motivating factor
underlying the alleged conduct of the defendant; and

* (2) he or his designee or she or her designee has consulted with
State or local law enforcement officials regarding the prosecu-
tion and determined that—

(A) the State does not have jurisdiction or does not in-
tend to exercise jurisdiction;

(B) the State has requested that the Federal Govern-
ment assume jurisdiction;

(C) the State does not object to the Federal Government
assuming jurisdiction; or

(D) the verdict or sentence obtained pursuant to State
charges left demonstratively unvindicated the Federal in-
terest in eradicating bias-motivated violence.

IV. FEDERALIZATION

As stated above, it is both the intent and the expectation of Con-
gress that the enactment of the Hate Crimes Act will result in only
a modest increase in the number of hate crimes prosecutions
brought by the Federal Government. In the more than 30 years
since 18 U.S.C. 245 was enacted, the Federal Government, on aver-
age, has prosecuted four hate crimes a year. Congress has carefully
drafted this bill, and included limiting statutory language where
necessary, to ensure that the Federal Government will continue to
limit its prosecutions of hate crimes—particularly those motivated
by actual or perceived animus based on gender—to the small set
of cases that implicate the greatest Federal interest and present a
need for Federal intervention. It is essential that all understand
that it is not the intention of Congress to federalize all rapes, sex-
ual assaults, acts of domestic violence, or other gender-based
crimes.

The express language of the bill contains several important lim-
iting principles. First, the bill requires proof that offenses in the
three new categories be motivated by animus based on actual or
perceived sexual orientation, gender, or disability. This statutory
animus requirement, which the Government must prove beyond a
reasonable doubt as an element of the offense, will limit the pool
of potential Federal cases to those in which the evidence of bias
motivation is sufficient to distinguish them from ordinary State law
cases.

Second, the bill requires a nexus to interstate commerce for all
Federal hate crimes based on sexual orientation, gender, or dis-
ability. This interstate commerce requirement, which the Govern-
ment must prove beyond a reasonable doubt as an element of the
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offense, will limit Federal jurisdiction in these new categories to
cases that implicate Federal interests.

Third, the bill excludes misdemeanors and limits Federal hate
crimes based on sexual orientation, gender, or disability to those
involving bodily injury or death (and a limited set of attempts to
cause bodily injury or death). These limitations will narrow the set
of newly federalized cases to truly serious offenses.

Finally, while 18 U.S.C. 245 already requires a written certifi-
cation by the Attorney General, the Deputy Attorney General, the
Associate Attorney General, or a specially designated Assistant At-
torney General that “in his [or her] judgment a prosecution by the
United States is in the public interest and necessary to secure sub-
stantial justice” before any prosecution under the statute may be
commenced, see 18 U.S.C. 245(a)(1), the Hate Crimes Act requires
an even stricter certification for prosecutions brought under the
provisions of the bill that create new Federal categories of hate
crimes.

Specifically, the bill requires certification, by the Attorney Gen-
eral or other high-ranking Department of Justice official specified
therein, that: “(1) he or she has reasonable cause to believe that
the actual or perceived race, color, national origin, religion, sexual
orientation, gender, or disability of any person was a substantial
motivating factor underlying the defendant’s conduct; and (2) that
he or his designee, or she or her designee, has consulted with state
or local law enforcement officials regarding the prosecution and de-
termined that: (a) the State does not have jurisdiction or refuses
to assume jurisdiction; or (b) the State has requested that the fed-
eral government assume jurisdiction; (c) the state does not object
to the federal government assuming jurisdiction; or (d) actions by
state and local law enforcement officials have left demonstrably
unvindicated the federal interest in eradicating bias-motivated vio-
lence.” 18 U.S.C. 249(b). This heightened certification requirement
is intended to ensure that the Federal Government will assert its
new hate crimes jurisdiction in a principled and properly limited
fashion.

Congress expects the efforts of the Department of Justice under
the new substantive provisions of the Hate Crimes Act to be guided
by Department-wide policies that impose additional limitations on
the cases prosecuted by the Federal Government. First, under the
“backstop policy” that applies to all of the Federal Government’s
criminal civil rights investigations, the Department of Justice de-
fers prosecution in the first instance to State and local law enforce-
ment officials except in highly sensitive cases in which the Federal
interest in prompt Federal investigation and prosecution outweighs
the usual justifications of the backstop policy.

Second, under the formal policy of the Department of Justice on
dual and successive prosecutions, the Department does not bring a
Federal prosecution following a State prosecution arising from the
same incident unless the matter involved a “substantial federal in-
terest” that the state prosecution had left “demonstrably
unvindicated.”

Some opponents of the Hate Crimes Act argue that the legisla-
tion will unduly expand Federal authority and infringe on the
States’ discretion in prosecuting criminal conduct. This view was
expressed by Senator Hatch, who asserted that the Hate Crimes
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Act “strays from the foundations of our Constitutional structure—
namely, the first principles of federalism that for more than two
centuries have vested states with primary responsibility for pros-
ecuting crimes committed within their boundaries.”2 Although the
Committee agrees with Senator Hatch concerning the proper role
of the Federal Government in prosecuting criminal conduct, the
Hate Crimes Act is consistent with a long history of Federal in-
volvement in combating criminal conduct.

Alexander Hamilton, an advocate of a strong national govern-
ment, eloquently expressed the notion that law enforcement gen-
erally should be the responsibility of the State. He wrote in Fed-
eralist Number 17, “There is one transcendent advantage belonging
to the province of the state governments, which alone suffices to
place the matter in a clear and satisfactory light. I mean the ordi-
nary administration of criminal and civil justice.”

Today, 95 percent of all criminal prosecutions are handled at the
State and local level. At the same time, a review of the Federal
criminal code belies the argument that criminal law is the sole
province of State and local governments. In fact, since the first
Congress, the Federal Government has involved itself in the enact-
ment and enforcement of criminal laws. The Committee believes
that hate crimes legislation is just as vital to the national interest
as prior criminal statutes passed by Congress—many in the past
6 years and unanimously supported by opponents of hate crimes
legislation.

There are already more than 3,000 Federal crimes.3 In fact, the
First Congress in the Crimes Act of 17904 established 17 Federal
crimes, including treason, counterfeit, perjury, and receiving stolen
goods. Since then, the extent of Federal criminal law has greatly
expanded into areas traditionally prosecuted by the States. For ex-
ample, after the Civil War, Congress passed the Post Office Act of
1872 which forbade mailing lottery tickets and obscene materials
or using the mail to defraud. The next year, the Comstock Law for-
bade using the mail to send obscene books, contraceptives, or an
article for procuring abortion. In 1884, Congress forbade railroads
and boat lines from accepting or transporting diseased livestock.
Shortly thereafter, it enacted the Sherman Act.

At the turn of the century, Congress continued to expand Federal
criminal law. The Mann Act5 prohibited the transport of women
across State lines for illicit purposes; the Dyer Act® prohibited
transporting a stolen motor vehicle across State lines; and the Vol-
stead Act7 instituted prohibition. In the 1930’s, Congress enacted
the Lindbergh Act, prohibiting the transportation of a kidnaping
victim across State lines;8 the Fugitive Felon Act,? prohibiting
interstate flight to avoid prosecution for enumerate violent felonies;
the National Firearms Act,10 regulating the sale of guns; the Na-

2 Congressional Record, July 21, 1999.

3See Hon. Roger J. Miner, “Crime and Punishment in the Federal Courts,” 43 Syracuse L.
Rev. 682, 681 (1992).

41 Stat. 112.

5Act of June 25, 1910, ch. 395, 36 Stat. 825. The Supreme Court upheld the statute in Hoke
v. United States, 227 U.S. 308 (1913).

6 Act of Oct. 29, 1919, ch. 89, 41 Stat. 324. The Supreme Court upheld the Dyer Act in Brooks
v. United States, 267 U.S. 432 (1925).

7 Act of Oct. 28, 1919, ch. 85, 41 Stat. 305.

8Ch. 271, 47 Stat. 326 (1932).

9Ch. 302, 48 Stat. 782 (1934).

10 Act of June 26, 1934, ch. 757, 48 Stat. 1236.
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tional Stolen Property Act,!! prohibiting the transportation of sto-
len property in interstate commerce; and statutes that punished
rola)bing a national bank; 12 and extortion by telephone, telegraph or
radio.13

Since then, Congress has passed the Omnibus Crime Control and
Safe Streets Act of 1968,14 the Organized Crime Control Act of
1970,15 the Comprehensive Drug Prevention and Control Act of
1970,16 the Crime Control Act of 1984,17 the Anti-Drug Abuse Acts
of 198618 and 1988,1° the Comprehensive Crime Control Act of
1990,20 and the Violent Crime Control and Law Enforcement Act
of 1994.21

Since 1995 alone, Congress has enacted more than 37 laws that
create new Federal crimes or impose new Federal criminal pen-
alties for conduct that is already criminal under State law. For ex-
ample, in 1996, Congress, with a vote of 98-0 in the Senate, en-
acted the Church Arson Prevention Act.22 In encouraging passage,
Senator Frist observed:

I truly believe that the local authorities are the best re-
sources to investigate and solve [church arsons]. This bill
does not undermine, or in any way, suggest, that the local
authorities are not capable of solving these crimes. Rather,
the bill helps to deal with special difficulties involved
when a criminal moves from state to state and where fed-
eral assistance and a federal statute is needed to ade-
quately resolve the problem.23

Likewise, in 1997, Congress unanimously passed the Criminal
Use of Guns Act,2¢ which increases mandatory minimum sentences
for individuals who commit crimes of violence or drug trafficking
when a firearm is used in the crime. In supporting the legislation,
Senator Helms expressed the view that: “Fighting crime is, and
must be, a prime concern in America” and that enacting the legis-
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lation “is a necessary step toward re